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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 2nd day of Novenber, 1999

)

JAMES M LOY, )
Commandant , )
United States Coast Guard, )
)

Y, ) Docket ME- 166

)

JOSEPH CATTON, )
)

Appel | ant. )

)

CPI Nl ON AND ORDER

Appel  ant, by counsel, seeks review of a decision of the
Commandant (Appeal No. 2598, dated March 23, 1998) affirmng a
deci sion and order entered by Coast Guard Adm nistrative Law
Judge Rosemary A. Denson on June 10, 1996, follow ng an
evidentiary hearing that concluded on June 8, 1995.%' The |aw

j udge sustained a charge that appellant had used a dangerous drug

'Copi es of the decisions of the Commandant and the | aw judge
are attached.
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(nanmely, marijuana) and ordered that appellant's Merchant
Mariner's License (No. 88237) be revoked. As we find that
appel I ant has not established reversible error in the
Commandant's affirmance of the |aw judge's decision, we will deny
t he appeal, to which the Coast CGuard has filed a reply in
opposi tion.

We have carefully reviewed appellant’s contentions to the
effect that the Commandant erred in concluding that,
not wi t hst andi ng sone nonconpliance with the literal requirenments
of applicable drug and al cohol testing regul ati ons on proper
speci nen col l ection and handling procedures, there were no
departures that undermned the integrity of the sanple or the
adequacy of its chain-of-custody.? W agree, for the reasons
articulated in the Commandant's decision, that he correctly
determ ned that no variance fromthe drug-testing regul ations
requiring a reversal of the |law judge's decision had been
identified, and that, therefore, the marijuana-positive results
of the testing were sufficient to establish the presunption, not
rebutted by appellant, that he had used a dangerous drug.

We are also satisfied that the Commandant correctly rejected
appellant’s claimthat the | ab records (I nvestigating Oficer
(“1.0") Exhibits 1-A and 1-B) reflecting the positive drug test

results should not have been admtted for want of proper

e have previously rejected the contention that de minims
or irrelevant deviations fromthe requirenents of drug-testing
regul ations nmust be treated as fatal to the use in evidence in a
Coast Guard proceeding of the results of a test. See Commandant
v. Sweeney, NTSB Order No. EM 176 (1994), at 5.
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aut hentication.® Appellant has not denonstrated by reference to
case | aw any requi renent that such records nmust be sponsored by
t he individual who actually perforned the tests, and, |ike the
Coast CGuard, we think the provision of the Federal Rul es of
Evi dence (FRE) that he cites in support of his position actually
conpel s a conclusion that the docunments were properly adnitted.*

Specifically, appellant has not established why Ms. Carol
Trojan, a certified scientist co-worker of the certified
scientist who perforned the drug tests on his specinen, should
not be deened, within the nmeaning of FRE Rule 803(6), to be a
witness qualified to introduce the |ab tests as records she knew
were of the kind made and kept in the normal course of a
regul arly conducted business activity of their enployer,
Smi t hKl i ne Beacham d i nical Laboratories.®> M. Trojan was
know edgeabl e about the tests the | aboratory perfornmed, the

meani ng of the results obtained, and the procedures applicable to

®pppel | ant has al |l eged no fact or facts which would draw the
trustworthiness of the information contained in |.O Exhibit 1-A
or 1-B in issue.

“The Federal Rules of Evidence are not controlling in these
proceedi ngs, but they do serve as “primary gui dance for
evidentiary matters...” in them See 46 CF. R § 5.537.

°FRE 803 enunerates various exceptions to the rule against
adm ssion of hearsay evidence. Appellant’s contention that Ms.
Trojan could not authenticate the records because she | acked
personal know edge of the reliability of the information on which
they were based is in effect no nore than an objection to the
records on the ground that they are hearsay. The issue, of
course, is not whether they are hearsay but whether a exception
exists to support their adm ssion. Appellant has thus not
expl ained his position that the business records exception does
not justify adm ssion of the |ab reports.
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t he handling of speci men sanpl es subject to the Departnment of
Transportation’s (“DOI”) drug testing regul ations and Drug
Testing Custody and Control Form (“DTCCF”) paperwork. There is
nothing is the record to contradict Ms. Trojan’s assurances that
a sanple would be rejected if any probl em concerni ng chai n-of -
cust ody was di scovered and that | aboratory docunentation showed
that no chain-of-custody irregularities had occurred in
connection with appellant’s sanple.® In these circunstances, we
cannot conclude that the adm ssion of the |lab reports was

I nappropri ate.

Lastly, we find unavailing Appellant’s contention that Ms.
Trojan’ s testinony, taken by tel ephone, should be disregarded for
procedural and substantive reasons. Appellant first argues that
because the Coast CGuard regulation (46 C.F.R 8 5.535(f))
aut hori zing testinony by tel ephone states that an adm nistrative
| aw j udge may approve a such request “when testinony would
ot herwi se be taken by deposition,” the Coast Guard was thereby
obligated to followits regulation for seeking testinony by
deposition (46 C.F.R 8§ 5.553(a)), including the requirenent, not
followed in this instance, of filing a witten request. W

perceive no basis for not deferring to the Coast CGuard' s

°Si nce evidence of any attenpt to open the package
containing the sanple or defeat its tanper-proof seals would have
been apparent to those receiving it at the testing | aboratory, we
di sagree with appellant’s position that the Coast CGuard was
obl i gated to produce evi dence concerning anyone who actually
handled it at the facility (Doctor Urgent Care) to which it was
delivered by the collection officer for subsequent pickup by
Sm t hKl i ne
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interpretation that the | anguage cited by the appellant was
intended only to identify the circunstances in which testinony by
t el ephone woul d be appropriate, not as a direction to use the
sane procedures for requesting authority to take testinony either
by tel ephone or by deposition.

As to appellant’s substantive point, we decline to rule on
his argunment that the tel ephone testinony should be stricken
because the process which produced it adversely affected his
ability to cross examne a wtness against him Such an argunent
is essentially an attack on the validity of the Coast CGuard' s
regul ation on a matter of practice and procedure.’ The Board is
not the proper forumfor the review of such challenges.?®

ACCORDI NGY, IT I S ORDERED THAT:

1. The appellant's appeal is denied; and

2. The Commandant's decision affirmng the decision and
order of the law judge is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

‘At the same tinme, we have no hesitancy in stating that we
percei ve no unfairness to appellant in the application of the
regulation in the circunstances presented. M. Trojan, who was
neither a fact nor percipient wtness, testified nostly about her
enpl oyer’s testing and record-keeping practices and procedures.
She did not possess the kind of personal know edge about the
actual collecting or testing of appellant’s urine specinen as
m ght ot herw se have suggested the need to closely scrutinize her
credibility by observing her demeanor while testifying.

8See, e.g., Admnistrator v. Lloyd, 1 NTSB 1826, 1828
(1972), wherein we held that the Board | acks authority to rule on
the constitutional validity of regul ati ons promul gated by the
Adm ni strator of the Federal Aviation Adm nistration. The FAA
i ke the Coast Guard, is an agency within the DOI.




